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IN THE SUPREME COURT OF THE STATE OF IDAHO
*****
EILEEN ANN McDEVITT,
an individual,
Plaintiff/Appellant,

v.
SPORTSMAN'S WAREHOUSE,
INC., a Utah corporation,
Defendant/Respondent.

)
)
)
)
)
)
)
)
)
)
)

Docket No. 37244-2010
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APPELLANT'S BRIEF
Appeal from the District Court of the Fifth Judicial District for Twin Falls County
Honorable Randy J. Stoker, District Judge, Presiding
Jeffrey J. Hepworth
Jeffrey J. Hepworth, P.A.
& Associates
P.O. Box 1806
Twin Falls, 1083303-1806

Jeremy D. Brown
Carey Perkins, LLP
2325 West Broadway, Suite B
Idaho Falls, 10 83402-2913

Attorneys for Plaintiff/Appellant

Attorneys for Defendant/Respondent
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I.
STATEMENT OF THE CASE

A. NATURE OF THE CASE
The legal issue to be resolved in this appeal is whether a tenant that was
responsible for the design and construction of a sidewalk near the entrance of its store
owed a legal duty to its business invitee that was injured as a result of a
design/construction defect in the sidewalk. On December 21, 2005, Appellant Eileen
McDevitt (hereinafter "McDevitt") was traversing the sidewalk directly in front of the
Respondent Sportsman's Warehouse (hereinafter "Sportsman's") store in Twin Falls,
Idaho, when she was tripped as a result of a green plastic irrigation box that was
recessed 1 % inches below the grade of the sidewalk.

McDevitt suffered serious

injuries as a result of the trip and fall. McDevitt filed a lawsuit against Sportsman's, the
general contractor that Sportsman's hired to construct the sidewalk and various
"Canyon Park" entities that owned and developed the commercial development.

On

November 10, 2009, the trial court granted Sportsman's Motion for Summary Judgment
finding Sportsman's had no legal duty to McDevitt. McDevitt appealed.

B. THE COURSE OF PROCEEDINGS AND THE DISPOSITION
McDevitt filed a lawsuit December 20, 2007. Sportsman's filed an Answer June 5,
2008.

Numerous depositions were taken and written discovery exchanged.

On

September 25, 2008, Sportsman's filed its Motion for Summary Judgment contending it
"owed no duty to Plaintiff (McDevitt). (CR. 131) McDevitt and the other parties filed
APPELLANT'S BRIEF - 1
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voluminous evidence including depositions, expert witness affidavits, development

I

contracts, and photographs.

~1l

After oral argument, the Court issued a 17 page

Memorandum Opinion Granting Sportsman's Motion for Summary Judgment filed
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entered in favor of Sportsman's. (CR 581 and 583) An Amended Notice of Appeal was

I

filed February 8, 2010. (CR 585)

~

November 10, 2009. (CR 338-354) McDevitt filed a Motion for Reconsideration and
filed a Notice of Appeal December 18, 2009. (CR. 571) After oral argument, the trial
court issued an Order Denying Motion to Reconsider.

(CR 578)

A Judgment was

C. STATEMENT OF FACTS
The facts underlying this lawsuit are largely undisputed. Sportsman's and Canyon
Park LLC entered into a lease April 17,2003. (CR 65) Under the express terms of the

I

lease, the Landlord leased the "premises" to Sportsman's.

(CR 65)

The Landlord

i'iI
owned the "shopping center" where it leased other portions of the shopping center to
other tenants.

Under the lease with Sportsman's, Sportsman's was to design and

construct the "Building" on the "Premises" which were made ready and available for
construction by the Landlord.

(CR pg. 69)

The construction was required to be

performed by Sportsman's contractor, Eckman Mitchell Construction, LLC (hereinafter

i
I
I
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I

referred to as "Eckman"), at Sportsman's sole cost and expense, subject to the
Landlord's payment of an allowance.
Common areas in the shopping center, such as parking lots were constructed by the
Landlord, Canyon Park.
APPELLANT'S BRIEF - 2
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designed and constructed by Sportsman's was to be located on the "premises"
described on Exhibit B to the lease. Exhibit B-1 to the lease is a map of the entire
development showing parking areas, six buildings, the name of the tenant and the size
of the "premises" allocated to each tenant.

Sportsman's Warehouse was allocated

45,475 square feet for its "premises." (CR p. 90) Exhibit B-2 is a map which shows the
portions of the shopping center more specific to Sportsman's.

Significantly, the

"building" to be constructed by Sportsman's was to be approximately 45,250 square feet
(See CR pg. 65 "Tenant desires to construct a building of approximately 45,250 square
feet (the "Building"). Therefore, it was clearly anticipated Sportsman's was leasing the
"Premises" of 45,475 square feet upon which to build a building of 45,250 square feet.
Whether the extra 225 square feet was the sidewalk or not is unknown. However, it is
undisputed that Sportsman's contractor actually built the sidewalk where the defect was
located and McDevitt tripped and fell. (CR pg. 340 - "Defendant Eckman installed the
sidewalk.")
The valve box which caused McDevitt to fall was installed by a landscape
subcontractor before the concrete sidewalk was poured. The subcontractor installed a
plastic valve box to cover the point of connection between copper piping coming from
the building and a plastic pipe where a planter box was to be constructed in front of the
building.

After the valve box was placed, the design plans were changed and the

planter box was deleted. (See Affidavit of Blaine Pope, CR 48, para. 5.) Eckman later
constructed the sidewalk around the valve box.
APPELLANT'S BRIEF - 3
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inches below the grade of the sidewalk. It is unknown whether the box "settled" after
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the sidewalk was poured or whether the box was below grade when the concrete was
poured. (CR pg. 341) However, Sportsman's loss prevention manager was aware that
the top of the box was lower than the sidewalk. (CR pg. 341)
McDevitt claims the raised lip of concrete surrounding the valve box caused her to
trip and fall. (CR pg. 52, para. 3 - 4). McDevitt submitted expert testimony that the
raised lip violated the Uniform Building Code and the ADA Accessibility Guidelines and
ASTM Standards. (Jo Ellen Gill affidavit, CR 52 - 53)
The trial court concluded Sportsman's "did not have legal or assumed control over
the sidewalk ... " (CR pg. 354). The Court concluded Sportsman's did not have a duty
to McDevitt to provide reasonably safe access to its store or to warn of the hazards at
the entrance to its store. The Court also concluded that even if Sportsman's "created"
the hazard during construction, its duty terminated when the lease commenced.
Similarly, even if Sportsman's "created" the hazard during the construction
of its store any duty regarding that hazard terminated when the lease period
commenced or when Canyon Park became aware of the potential hazard and
declined to repair or remove it." (CR 354)
McDevitt claims the Court erred when it concluded as a matter of law, that
Sportsman's owed no duty to properly design or construct the sidewalk and no duty to
warn its business invitees of the hazardous condition of the sidewalk adjacent to the
entrance to its store and directly in front of its store.

APPELLANT'S BRIEF - 4

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

II.
ISSUES PRESENTED ON APPEAL

1. Did the trial court err as a matter of law when it concluded Sportsman's had
no "control" over the sidewalk it designed, had built, and occasionally used for displays?
2. Did the trial court err as a matter of law when it concluded Sportsman's had

no duty to warn business invitees of hazards located on the sidewalk in front of its store
and near the entrance to its store?

3.

Did the trial court err when it concluded that if Sportsman's created the

hazard, its duty to its invitees was terminated by execution of the lease agreement?

III.
ATTORNEY FEES ON APPEAL

McDevitt seeks an award of court costs and attorney fees pursuant to I.C. § 12121.

IV.
STANDARD OF REVIEW

The issue of whether a legal duty exists is an issue of law. The appeals court
exercise free review over issues of law. Heath v. Honkers' Mini-Mart. Inc., 134 Idaho
711 at 714 (App. 2000).

APPELLANT'S BRIEF - 5
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v.
LEGAL ARGUMENT

A. THE TRIAL COURT ERRED AS A MATTER OF LAW WHEN IT
CONCLUDED SPORTSMAN'S HAD NO CONTROL OVER THE SIDEWALK
IT DESIGNED AND BUILT.
This is a construction defect case. The evidence is clear and undisputed that the
lease agreement required Sportsman's to design and build the store. The evidence is
undisputed that Sportsman's contractor, Eckman, actually constructed the sidewalk in
front of the store where the accident occurred. McDevitt submits that Eckman built the
sidewalk because the sidewalk was part of the "premises" as defined in the lease.
However, the Court concluded the sidewalk was not part of the leased premises in spite
of the fact the sidewalk was constructed by Sportsman's contractor.

The Court

concluded.
Clearly, that lease is ambiguous and it's appropriate for the Court to
consider parol evidence on that issue. That's what was in the record from
the deposition and I do conclude that the sidewalk was not part of the
leased premise. (Tr. of hrg. Jan. 11,2010, p. 23, I. 14 -18.)
The Court's conclusion that Sportsman's had no control over the "premises"
where Sportsman's constructed the sidewalk is clearly erroneous.

The lease clearly

demised the "premises" to Sportsman's. The square footage of the premises (45,475)
clearly exceeded the expected size of the "building" (45,250).

The sidewalk was

constructed by Sportsman's contractor whereby the common area parking lot was not.

APPELLANT'S BRIEF - 6
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The only reasonable conclusion is that Sportsman's controlled the design and
construction of the sidewalk where the injury occurred.
It is also clear Sportsman's had some control over the sidewalk given it had
parked vehicles on the sidewalk in front of the store.
Q: Which brings me to another question. Do you ever remember cars or
trucks or vehicles being pulled onto the sidewalk on the front of the store?

A: During our grand opening, there was a hot dog stand, and it was more
up here, if you look at Ex. 2, it was more up like closer to the building.
(CR, p. 122, depo. pg. 34, II. 18 - 25.)
***
Q: Any other vehicles that you are aware of that could have been driven
on that front sidewalk?

A: Not up here. I do know that they would bring Jumping Jack trailers,
and this happened after 2005 because we never carried the Jumping Jack
trailer until 2006 or 7. (Cr. P. 122, depo. pg. 34, 11.24 - p. 36, II. 5.)
Based upon the evidence, Sportsman's leased the "premises" where the accident

I
I

occurred.

Sportsman's designed and constructed the defective sidewalk pursuant to

the lease agreement. Sportsman's had sufficient control to park hot dog stands and
trailers on the sidewalk for display purposes. Clearly, Sportsman's had sufficient control

11.;
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I
I
I
I
I
I

to justify imposition of a legal duty.
Prior case law in Idaho clearly establishes the existence of a duty owed by a
tenant to its business invitees using a sidewalk leading to their store. In McKinley v.
Fanning, 100 Idaho 189 (1979), the Supreme Court held the lessor of cafe owed a duty
to an invitee who slipped and fell on an icy public sidewalk. Clearly, the sidewalk was

APPELLANT'S BRIEF - 7
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not owned and controlled by the landlord. However, the Court ruled there was a duty
not to create a dangerous condition on the public sidewalk.
Certainly Fanning, who was the owner of the entire premises, lessor of the
cafe and apparently the possessor of the hotel, had a duty to pedestrians
using the public sidewalk to exercise reasonable care not to create a
dangerous condition on the sidewalk. Fanning had a further duty to
remedy any dangerous condition which his alterations of the property had
caused if it jeopardized safe passage on the public sidewalk. KcKinley,
supra at pg. 191.
In Harrison v. Taylor, 115 Idaho 588 (1989), a business invitee sued both the
tenant and the building owner for a fall occurring on a privately owned sidewalk in front
of the premises.
Henceforward, owners and occupiers of land will be under a duty of
ordinary care under the circumstances towards invitees who come upon
their premises .... Harrison v. Taylor, 115 Idaho 588, at p. 595 (1989).
The most recent comparable Idaho decision approving the rule holding a tenant
has a duty to its business invitees for conditions outside the store is Johnson v. K-Mart,
126 Idaho 316 (App. 1994 - rehearing denied). In Johnson, the invitee slipped on ice in
a parking lot. The tenant was not leasing the parking lot but his invitees had use of the
lot. Under the lease agreement, the landlord was responsible for maintenance of the
parking lot. Therefore, the tenant argued it had no control over the parking lot. The
Court of Appeals disagreed.
The common law duty of a tenant to keep its premises in a reasonably
safe condition for its invitees applies even though the landlord has
convenanted to maintain the premises. Whatever may be the rights and
duties respectively of landlord and tenant, as between themselves, the
latter cannot, by the terms of the lease, be discharged from the duty to his
APPELLANT'S BRIEF - 8
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guests or customers of caring for their safety. (Citations omitted.)
Johnson v. K-Mart Corporation, 126 Idaho 316 at 318 (App. 1994).
Idaho case law makes it clear that control is a relative term.

In Harrison v.

Taylor, both the landlord and tenant had "control" of the privately owned sidewalk
outside the business for purposes of a duty to invitees.

In McKinley v. Fanning, 100

Idaho 189 (1979), both the tenant and landlord had sufficient control over the public
sidewalk in front of the businesses to justify a duty. In Johnson v. K-Mart, the tenant
had no contractual duty to maintain the parking lot and did not lease the parking lot, but
the Court held a duty was owed to make the parking lot safe for invitees. Clearly, control
does not require ownership or even a leasehold interest. Permissive use of common

I
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I

area is sufficient "control."
Sportsman's actually constructed the defective sidewalk. The sidewalk was part
of the "premises" Sportsman's leased. Invitees could not get into the Sportsman's store
without walking on the sidewalk. Therefore, Sportsman's had use and control sufficient
to owe a duty to its invitee McDevitt.
B. SPORTSMAN'S HAD A DUTY TO WARN OF HAZARDS NEAR THE
ENTRANCE TO ITS STORE.
In many cases, the courts find a tenant duty to warn of hazards located near the
entrance to the tenant's business. It is called the "safe means of egress" line of cases.
The rationale adopted by many states was that business operators should provide safe
passage into their stores regardless of ownership of the egress. A duty to maintain a
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safe egress was established largely because of the businesses superior position of
knowledge and the financial reward to be received from the invitees.
Accordingly, it must be held that when the operator of a commercial
establishment enjoys the benefits of a sidewalk by permitting a substantial
number of business invitees to use it as a route to and from his business
premises, he must take reasonable measures to keep that sidewalk free of
hazards. If the operator is a tenant, his liability is concurrent with that of
the property owner. Jackson v. K-Mart Corp., 442 A.2d 1087 at 1090 - 91
(1981 ).
McDevitt's fall was on the sidewalk directly in front of the Sportsman's store. The
fall occurred in the egress path from the common area to the premises near the front
entrance. Therefore, based on the "egress rule," Sportsman's had a duty to warn of the
hazard or a duty to repair the hazard in the egress.
C. THE LEASE DID NOT TERMINATE SPORTSMAN'S DUTY.
The Court, apparently relying on cases where there is a change of ownership,
concluded Sportsman's duty was terminated by the lease. Idaho has held a property
owner's duty can cease under certain circumstances after property is sold. However,
there is no authority for extending that to lease situations.
In Boise Car and Truck Rental Co. v. WACO, Inc., 108 Idaho 780 (1985), a
property owner sued a previous owner for defective workmanship on a building leading
to the roof being blown off by the wind. In that case, the Court stated:
For instance, if the vendor has created the condition or has actively
concealed it from the vendee, the vendor has been held to have
continuing liability, until the vendee discovers it and has had reasonable
opportunity to take effective precaution against it. Boise Car and Truck
Rental Co. v. WACO, Inc., 108 Idaho 780 at 783 (1985).
APPELLANT'S BRIEF - 10
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There is no case law extending this theory to non-vendor situations. In fact, all
case law seems to hold in the landlord - tenant situation, the landlord and tenant are
concurrently liable. The lease transaction does not terminate a duty.
The obvious basis for extinguishing a duty in the event of a sale is to transfer
liability to the new owner. The owner is liable. The former owner's liability ceases. The
former owner's liability ceases unless there is reason to hold the prior owner liable such
as fraudulent concealment.
In the present case, Sportsman's constructed the sidewalk pursuant to the lease.
There was no change in occupancy.

Perhaps if Sportsman's moved out and a new

tenant moved in there would be a basis to argue Sportsman's duty ended and the new
tenant's duty started.

However, Sportsman's has been a continuous uninterrupted

tenant. They are in a superior knowledge position and have the financial benefits of
operating their business. Therefore, Idaho law holds they have a duty to their business
invitees like McDevitt.

The Court erred in finding the continuation of the lease

arrangement somehow terminated Sportsman's duty.
VI.
CONCLUSION

Sportsman's designed and constructed the sidewalk on the premises it leased.
Design changes likely led to the improper installation of the valve box designed for dirt
applications.
hazardous.

As a result of Sportsman's defective construction, the valve box was
McDevitt tripped and fell on the defect located in the means of egress.

APPELLANT'S BRIEF - 11

Sportsman's had a duty to correct the defect and warn McDevitt. Therefore, the Court's
grant of summary judgment in favor of Sportsman's must be reversed.
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DATED this ~ day of June, 2010.
JEFFREY J. HEPWORTH, P.A.
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CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with o~s at 161 5
Avenue South, Suite 100, Twin Falls, Idaho, certifies that on the ~ day of June,
2010, he caused a true and correct copy of the APPELLANT BRIEF to be forwarded
with all required charges prepaid, by the method(s) indicated below, to the following:
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Donald F. Carey
Brian K. Eggleston
Carey Perkins, LLP
2325 West Broadway, Suite B
Idaho Falls, 1083402-2913
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